[image: image1.jpg]




Building Sustainable Homes: A Resource Manual for Local Government
Part IV. Basis for action: Local government’s role in sustainable homes
	Date
	6 June 2009

	Author
	Megan Howell, Damon Birchfield

	Version
	Draft for comment


	This section explores the broad number of ways in which local government can influence the

sustainability of New Zealanders’ homes. It sets out the legislative basis for action. It presents relevant findings from Beacon’s research into local government barriers to sustainable building.


What council officers have told us

In developing this Resource Manual, the research team has conducted in-depth, questionnaire-based interviews with officers from 17 local authorities.  The interviews revealed that:

· There is strong interest in sustainable building within the councils interviewed.

· The main drivers for council officers carrying out activity on sustainable building are the social, environmental and long-term financial benefits, as well as political drivers where councils are committed to sustainability. 

· Almost all the officers interviewed saw their councils as being at the beginning of a transition pathway to improved residential sustainability.

· Currently, there are limited resources, knowledge gaps, and a generally piecemeal approach to policy initiatives.

· There is some uncertainty as to the parameters of possible interventions — particularly around what can be specified in a district plan (due to the relationship between the Resource Management Act and the Building Act), and the scope of application of financial incentives.  

Local government: a door or a wall?  (what our research has told us)

Local government’s role in promoting sustainable home building is grounded in the purposes of:

· Section 3(d) of the Local Government Act 2002: to provide for local authorities to play a broad role in promoting the social, economic, environmental, and cultural well-being of their communities, taking a sustainable development approach.

· Section 3(d) of the Building Act 2004: to ensure that buildings are designed, constructed, and able to be used in ways that promote sustainable development; and 

· Section 5(1) of the Resource Management Act: to promote the sustainable management of natural and physical resources.

Local councils also have a significant role in the provision of infrastructure and services to houses, including potable water supply, stormwater and wastewater infrastructure, transport infrastructure, and household waste collection.  The level of household demand can affect the efficiency and effectiveness of these services for the whole district or city.  In recognition of this, many councils now offer incentives to promote aspects of sustainable building (e.g. subsidies for rainwater tanks, reductions in development levies) and information and guidelines on aspects of sustainable building (e.g. ways to conserve water).
There is a great deal of enthusiasm for sustainable building within many councils.  From our interviews, we know that officers have developed a range of initiatives to encourage people to make more sustainable choices in their homes, and are seeing some good results. 

However, at the same time, Beacon has found that a number of people building sustainable homes perceive local government policies and processes to be a significant barrier to their objectives.  (Beacon’s own experience in building and retrofitting sustainable homes would support this finding.)  Often, the barriers are unintentional — the result of trying to achieve something new or different in an already-time-consuming and costly bureaucratic process. 

Beacon has undertaken several research projects to understand local government policy and regulatory frameworks, to review potential barriers to sustainable building within those frameworks, particularly district plans, and to consider in greater depth the policy and regulatory frameworks for market transformation, water conservation and water use efficiency through demand management.

Policy and regulatory barriers to sustainable building choices were found to exist in: 

· administering the Building Act and Building Code;

· inflexible conventional infrastructure standards (particularly for water); and

· District Plan provisions that provide no allowance for sustainable designs such as passive solar orientation or features such as rainwater tanks (e.g. traditional development controls for height, yards, and height-in-relation-to-boundary).

Of particular note for this research, Easton et al.
 concluded that barriers to sustainable building “are generally more at the generic (e.g. lack of information) level than as a result of specific policies, plans or practices of the individual council.”  In other words, process issues were found to be a major barrier to sustainable building choices.  Additional costs, uncertainty and delays of getting consent for discretionary and non-complying activity consents (including the need for written approvals) can have the effect of deterring people from incorporating sustainable features.

Interestingly, the two situations can be happening simultaneously in the same council — at the more general level of education and advocacy there is a great deal of support and encouragement for people to make sustainable choices, only for people to then hit a “brick wall” within the more exacting requirements of consenting processes.

How local government interacts with homes

Life cycle of a house

Local government is involved at each stage of a house’s life cycle, as a regulator and a provider of services. Each of the points of interaction between council and a home, identified in Table 5, could represent an opportunity to promote more sustainable choices — in construction, operation and (eventually) demolition. 

	Life cycle stage
	Council’s interaction with the house

	Subdivision
	District Plan rules set site sizes, orientation etc.

Council Codes of Practice set development standards (e.g. infrastructure specifications) and establish the infrastructure that the home will connect to.

Development contributions levied.

	Design and Construction
	District Plan sets building envelope for the house.

Building Code sets minimum performance standards for the house — Council is the administrator and carries out compliance checks.

Construction waste may go to council cleanfill or landfill.

	Day-to-day operations
	Council infrastructure provides essential services (water, wastewater, transport, waste collection).
Rates are levied.

By-laws are enforced (e.g. environmental health officers).
The neighbourhood is generally maintained — affects quality of life and property values.

	Significant renovations
	Require building consent and possibly resource consent.

	Demolition
	Building consent required

Generally a “safe and sanitary” matter, ensuring pipes are sealed, etc.

Demolition waste may go to council cleanfill.


Table 5: Points of interaction between a council and a house
Legislative basis for action

The Local Government Act 2002, the Building Act 2004 and the Resource Management Act 1991 are the three primary pieces of legislation that frame council’s approach to sustainable housing.  The Health Act 1956 and Waste Minimisation Act 2008 also have an important influence.  The Local Government Act sets out general responsibilities that apply to all council activities, as well as some more specific provisions that apply to housing (e.g. development contributions and rating). 

All but minor building developments are subject to local council approval under the Building Act, and in many instances, the Resource Management Act.  Because many sustainable building methodologies are innovative (e.g. efficient hot water systems), or require significant forethought (e.g. passive solar design) the regulatory processes to implement these Acts have potential to help or hinder sustainable building outcomes.

The Health Act shapes how councils manage their water and sanitary services, including how houses connect to reticulated systems, and how alternative (on-site) systems are designed.  

This section briefly introduces the relevant sections of each Act, and discusses how councils implement the provisions in the context of sustainable home building.

Local Government Act 2002

	s. 3. Purpose.  The purpose of this Act is to provide for democratic and effective local government that recognises the diversity of New Zealand communities; and, to that end, this Act—

(d) provides for local authorities to play a broad role in promoting the social, economic, environmental, and cultural well-being of their communities, taking a sustainable development approach.
s. 10 Purpose of local government.

The purpose of local government is—

(a) to enable democratic local decision-making and action by, and on behalf of, communities; and 

(b) to promote the social, economic, environmental, and cultural well-being of communities, in the present and for the future.

s. 14 Principles relating to local authorities. 

(1) In performing its role, a local authority must act in accordance with the following principles: 
(h) in taking a sustainable development approach, a local authority should take into account -
(i) the social, economic, and cultural well-being of people and communities; and

(ii) the need to maintain and enhance the quality of the environment; and

(iii) the reasonably foreseeable needs of future generations. 


The primary driver in the Local Government Act (LGA) for councils to support sustainable house building and renovation is the requirement for councils to promote the well-being of communities, in the present and for the future. Housing is an important contributor to communities’ well-being, providing the basic necessity of shelter, and also significantly affecting residents’ health and well-being. Building more sustainably can reduce financial cost to residents and to the community in general (e.g. through water conservation techniques).  As already discussed, cold, damp and draughty housing contributes to illness and lost productivity, and undermines the community’s social and economic well-being in particular. 

A second component of community well-being comes in the form of employment.  The building and construction sector contributes 5% of New Zealand’s GDP and 8% of its jobs.
  Housing is a substantial component of the construction sector’s activity.   Beacon
 calculates that renovating a standard 1940–1960 home for improved performance would require an estimated 277 hours of labour split between a variety of sub-trades.  By supporting employment in the sector and making it easier to build more sustainable building stock, councils are also supporting the well-being of their communities. 

Further, there are environmental benefits to be gained from improving the resource efficiency of houses, particularly with regard to water, energy, and materials (waste). 

Examples of council activities to promote sustainable home building and renovation under the LGA include support for home energy retrofit programmes, Eco Design Advisors, various other education initiatives, and the application of voluntary guidelines such as the REBRI Construction Waste Guidelines.  These initiatives (and their funding) are often formalised through inclusion in the Long Term Council Community Plan (LTCCP) and recognised as a contribution to Community Outcomes. 

Other specific provisions under the LGA provide for councils to collect development contributions and levy rates. These are discussed further in Economic Tools section in Part IV.

.

Resource Management Act 1991

	s. 5. Purpose. 
(1) The purpose of this Act is to promote the sustainable management of natural and physical resources. 

(2) In this Act, sustainable management means managing the use, development, and protection of natural and physical resources in a way, or at a rate, which enables people and communities to provide for their social, economic, and cultural wellbeing and for their health and safety while—

(a) Sustaining the potential of natural and physical resources (excluding minerals) to meet the reasonably foreseeable needs of future generations; and

(b) Safeguarding the life-supporting capacity of air, water, soil, and ecosystems; and

(c) Avoiding, remedying, or mitigating any adverse effects of activities on the environment.


Until recently, the Resource Management Act (RMA) has not been actively used as a tool to promote more sustainable building practices — even though sustainable management of natural and physical resources is the core purpose of the Act. This is slowly changing, with the growing introduction of policies and objectives in second generation regional policy statements and regional and district plans to promote sustainable building.  There are only a few examples of rules to require sustainable building, with the notable recent exception being Kapiti Coast District Council’s initiative to introduce rules to require on-site rainwater collection (yet to be made operative).

If enacted, Proposed National Policy Statements for Renewable Electricity Generation and for Freshwater Management will provide clearer direction for councils to include more sustainable provisions in their plans.
Building Act 2004

	s. 3 Purpose. 
The purpose of this Act is to provide for the regulation of building work, the establishment of a licensing regime for building practitioners, and the setting of performance standards for buildings, to ensure that —

(d) buildings are designed, constructed, and able to be used in ways that promote sustainable development.


The role of territorial authorities
 under the Building Act is set out in section 12 of the Act: 

	 s.12 (1) Under this Act, a building consent authority—

(a) issues building consents, but not if a building consent is required to be subject to a waiver or modification of the building code; and

(b) inspects building work for which it has granted a building consent; and

(c) issues notices to fix; and

(d) issues code compliance certificates; and

(e) issues compliance schedules.



	(2) Under this Act, a territorial authority—

(a) performs the functions of a building consent authority set out in subsection (1)(a) (including the issue of building consents subject to a waiver or modification of the building code) if—

(i) the territorial authority is also a building consent authority; and

(ii) an owner applies to the territorial authority for a building consent; and

(b) issues project information memoranda; and

(c) grants exemptions under Schedule 1; and

(d) grants waivers and modifications of the building code; and

(e) issues certificates of acceptance; and

(f) issues and amends compliance schedules; and

(g) administers annual building warrants of fitness; and

(h) enforces the provisions relating to annual building warrants of fitness; and

(i) decides the extent to which buildings must comply with the building code when—

(i) they are altered; or

(ii) their use is changed; or

(iii) their specified intended life changes; and

(j) performs functions relating to dangerous, earthquake prone, or insanitary buildings; and

(k) carries out any other functions and duties specified in this Act; and

(l) carries out any functions that are incidental and related to, or consequential upon, the functions set out in paragraphs (a) to (k).


In short, territorial authorities have a role in administering the implementation of the Act, and primarily the Building Code. Councils have little influence over the content of the Building Code, except through advocacy to central government. Their role is simply one of administration.

The Code “prescribes functional requirements for buildings and the performance criteria with which buildings must comply in their intended use” (s.16 Building Act). Some recent changes to the Building Code have increased the sustainability of new buildings — for example, increasing the minimum standards for insulation. 

However, the Code specifies minimum standards and performance criteria and, under section 18, prevents the imposition of any additional performance criteria:

	s. 18 
(1) A person who carries out any building work is not required by this Act to –

(a) achieve performance criteria that are additional to, or more restrictive than, the performance criteria prescribed in the building code in relation to that building work: or

(b) take any action in respect of that building work if it complies with the building code.
(2) Subsection (1) is subject to any express provision to the contrary in any Act.


This means that the relationship of the RMA and the Building Act is an important area of uncertainty, with differing opinions as to the scope of efforts possible under the RMA, where it addresses issues also covered by the Building Code. Even if there is a sense of possibility, the risk of court challenges and extensive legal proceedings means that councils can tend to be hesitant to develop policy initiatives in this space.

	Example of sustainability provisions in the Building Code

Clause H1 in the Building Code relates specifically to the energy efficiency of buildings. The Code states that buildings are intended to facilitate efficient use of energy. Specifically in issuing the energy efficiency Compliance Code, clause H1.3.3 says:

“Account must be taken of physical conditions likely to affect energy performance of buildings, including—
 

(a) the thermal mass of building elements; and
 

(b) the building orientation and shape; and
 

(c) the airtightness of the building envelope; and
 

(d) the heat gains from services, processes and occupants; and
 

(e) the local climate; and
 

(f) heat gains from solar radiation.”


Health Act 1956

The Health Act 1956 also has an effect on how councils respond to proposals for sustainable homes, relating in particular to public health, drinking water, and sanitary requirements for dwelling houses. Section 39(1) of the Health Act requires all dwellings to provide access to “an adequate and convenient supply of wholesome water.”  This is often seen as a constraint on the use of rainwater for potable uses in urban situations, however provided rainwater is used as supplementary supply for non-potable purposes, and backflow to municipal supply is prevented, the Act would seem to place no barrier to rainwater collection and reuse.

Some Regional Public Health Authorities have expressed concern about rainwater and greywater reuse, and have been involved in opposing dual reticulation, rainwater as supplementary supply and greywater reuse in some situations.  Technical solutions to ensuring the safety of these “other waters” for non-potable uses can be put in place.  Section 120c of the Health Act enables regulations to be developed for construction of houses; drainage, sanitation and ventilation; supply of water; protection from damp, excessive noise and heat loss; and dimensions of rooms.  Such regulations, if developed, could all be relevant to the provision of sustainable building features.

Waste Minimisation Act 2008

Section 42 of the Waste Minimisation Act requires a territorial authority to “promote effective and efficient waste management and minimisation within its district.” Key provisions that could help to promote more sustainable housing include the requirement that all councils must have a Waste Management and Minimisation Plan, which sets out objectives, policies and methods for achieving effective and efficient waste management and minimisation within the territorial authority's district. 

From July 2009, waste disposal facility operators will be required to pay a waste levy of $10 per tonne of waste disposed at their facility. This money will go into a Waste Minimisation Fund, of which territorial authorities will receive around half. The money must be spent to promote waste minimisation, in accordance with their waste management and minimisation plan.

How legislation is implemented at house level

[image: image1.jpg]The following diagram (Figure 8) illustrates the range of legislative and policy mechanisms that have an influence on sustainable housing construction and renovation. As the diagram illustrates, the connections are many and overlapping.
Figure 8: Legislative and policy mechanisms that affect houses
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