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	The information within this section of the Resource Manual should be seen as a set of ideas and potential methods for councils to promote greater sustainability within the residential built environment. It is not specifically a toolkit; however, it does offer a wide range of case studies and approaches that could be applied by other councils.


Local councils are empowered to make bylaws under a number of statutes, mainly to manage nuisance and public health and safety.  Most relevant to sustainable homes are the powers under the Local Government Act 2002 and the Health Act 1956.  This section concentrates on those provisions that could help to promote more sustainable homes. 

Scope

There is scope to establish bylaws to address water and waste issues in particular, where council has a direct role in the provision of infrastructure and services. 

Pros: The process for developing and introducing bylaws is relatively quick and straightforward.  Bylaws offer opportunities to establish city-wide standards and practices that have a direct effect on household sustainability (for example, water metering and recycling).
Cons: Bylaws create an additional layer of regulation and enforcement, and should only be used where other methods are not appropriate.  Bylaws cannot require buildings to achieve performance criteria additional to, or more restrictive than those specified in the Building Act 2004, or Building Code.
Basis for action

The test for passing a bylaw that could contribute to more sustainable homes is twofold.  Firstly, for a bylaw to be passed under section 145 of the Local Government Act, a territorial authority must demonstrate that the bylaw either: 

· protects the public from nuisance, or

· protects, promotes or maintains public health and safety.
Secondly, under section 155 of the Local Government Act, the territorial authority must be able to demonstrate:

· whether a bylaw is the most appropriate method for addressing the perceived problem 

· whether a bylaw is in the most appropriate form, and 

· whether it gives rise to any implications under the New Zealand Bill of Rights Act 1990.

Section 146(1) of the LGA sets out some specific issues that territorial authorities may make bylaws, including for the purposes:

      (a)  of regulating 1 or more of the following:

(i)
on-site wastewater disposal systems:

(ii)
waste management:

(iii)
trade wastes:

(iv)
solid wastes: 

…

 (b)  of managing, regulating against, or protecting from, damage, misuse, or loss, or for preventing the use of, the land, structures, or infrastructure associated with 1 or more of the following:

…

(ii)
water supply:

(iii)
wastewater, drainage, and sanitation:

…
Section 64 of the Health Act sets out that local authorities may make bylaws for a range of matters, including: 

(a) 
Improving, promoting, or protecting public health, and preventing or abating nuisances:

(b) 
Prescribing the minimum area of land on which a dwellinghouse may be erected in the district of the local authority or any specified part thereof:

(c) 
Prescribing the minimum air space adjacent to any dwellinghouse or to any specified class of dwellinghouse that shall be kept free of buildings or other structures; and generally for preventing the overcrowding of land with buildings:

(d) 
Prescribing for buildings a minimum frontage to a public or private street or road:

 (g) 
Regulating drainage and the collection and disposal of sewage, and prescribing conditions to be observed in the construction of approved drains:

A significant constraint on the potential for bylaws relating to sustainable housing lies in section 152 of the LGA
:

(1) A council may not make a bylaw under this Act that purports to have the effect of requiring a building to achieve performance criteria additional to, or more restrictive than, those specified in the Building Act 2004 or the building code.

(2) For the purposes of this section, building, building code, and performance criteria have the meanings given to them by the Building Act 2004.

To meet the above tests, a council must be able to make the case that there is a direct nuisance or public health or safety implication through not regulating the activity, and also has to demonstrate why a bylaw is the most appropriate method for addressing the problem.  Taken together, this may present a relatively high hurdle for the effective use of bylaws to promote sustainable housing. 

Given the wording of the Act, it seems reasonably clear that bylaws relating to sustainability will be most likely to meet the two tests described above if they are directed at water and waste management issues that have a public health and safety consequence, and where regulatory prescriptions are focused on measures other than the performance criteria of buildings.  The scope for bylaws that directly regulate the choices made when building or renovating a home remains untested and, on the basis of the legislation, does not look strong.

That isn’t to say, however, that bylaws cannot have a strong influence over what happens within buildings.  Bylaws that regulate a council’s city- or district-wide activities can have direct effects on home occupants’ behaviour and building choices.  For example, setting volumetric charges for supply of water can encourage homeowners to install more water-efficient devices and appliances.  Providing for collection of recyclable materials and green waste, and limiting the volume of general (unsorted) waste collection can encourage homeowners to separate and minimise their waste streams.  If partnered with other initiatives such as education and economic incentives, bylaws can effectively support more sustainable choices within homes. 

	Examples of Implementation

	New Zealand Standard Model NZS 9201.7: Part 7 Draft Model General Bylaws — Water Supply (2007) provides a widely used model for including a mechanism for demand management within councils’ water bylaws.  As part of the conditions of supply, the model bylaw separates water use into “ordinary” and “extraordinary”, and states that it is under no obligation to provide for extraordinary use.  There is provision for metering and charging for extraordinary use.  However, as applied in many districts around New Zealand, the bylaw states that “an ordinary use of water shall not normally be metered” and provides only limited circumstances where a council may fit a meter — that is, where the council considers water use to be excessive, or at the customer’s request. 
This is a concern because it may discourage councils from installing meters as part of their general management of water supply.  Beacon’s research concludes that “there is substantial evidence of [meters’] effectiveness in reducing water use” and that “metering would be useful for all councils” to install
.  Metering encourages residential efficiency and also helps to identify the scale of network leakage — usually a significant source of loss.
It is possible to build metering and charging into bylaws.  For example:

	· Nelson City Council uses its Water Supply Bylaw to set out metering and charging requirements for “both ordinary and extraordinary supplies of water”.  Section 16.1 states “the customer shall be liable to pay for the supply of water and related services in accordance with the Council’s current schedule of rates and charges which will be reviewed, and set each year as part of the Council’s Annual Plan Process.” 

	· North Shore City Council keeps its options open, stating “we may charge for ordinary and extraordinary supplies of water by either: (a) metering and charging ...; and/or (b) assessing rates in accordance with the Local Government (Rating) Act 2002” (North Shore City Bylaw 2000, section 18.5.3). (Note that water is currently metered and charged volumetrically.)

	· Auckland City Council manages the details of its universal metering and volumetric charging through its Council Controlled Organisation, Metrowater.  The Auckland City Water Supply Bylaw simply requires connection to a network supplier (the only network supplier in Auckland City being Metrowater).  

	· Queenstown Lakes District Council’s Water Supply Bylaw (s.7.13.2) sets requirements for new developments: 

7.13.2 Requirements for new developments

All new connections in any Water Supply Area shall meet the requirements of the Demand

Management Plan for that Water Supply Area, including, but not limited to:

(a) installation of restrictors;

(b) installation of meters;

(c) installation of water efficient fixtures and appliances.
Draft Water Demand Management Plans have been prepared as part of the District’s Water Demand Management Strategy, and are currently being consulted on.


	Ordinary and extraordinary use of water

Definitions vary slightly from council to council, but generally, ordinary use is for domestic purposes, including:

· Washing down a car, boat or similar
· Garden watering by hand
· Garden watering by a portable sprinkler (except when restrictions are in force)
· Household use for drinking, washing and laundry
· Use in a fire sprinkler system to NZS4517

Extraordinary use includes:

· Domestic spa or swimming pool in excess of 10m3 capacity, fixed garden irrigation systems

· Also: commercial and business, industrial, agricultural, horticultural

· Fire protection systems other than sprinkler systems installed to comply with NZS 4517

· Out of district (supply to, or within another local authority)

· Temporary supply


	Example

	The Christchurch City Cleanfill Bylaw 2003 was created to promote resource recovery options such as reuse, recycling and recovery of materials over disposal (dumping at cleanfills).  The bylaw required cleanfill operators to collect a differentiated waste minimisation fee (per cubic metre) on behalf of the council. In effect, this increased overall disposal costs and discouraged the dumping of recyclable materials.  Site operators also started collecting waste flow information that was useful to the Council for waste planning purposes. This included location of source, type of activity generating the material, and volume of material.
A High Court judgement in 2007 determined the collection of disposal levies at waste sites to be an ultra vires activity.  (The judgement related to Waitakere and North Shore bylaws as well as Christchurch’s Licensed Waste Handling Facilities Bylaw.)  The 2003 bylaw was subsequently replaced with the Christchurch City Council Cleanfill Licensing Bylaw 2008.  This new bylaw does not impose a waste minimisation fee, but does require cleanfill operators to monitor the materials being disposed, and to pay an annual monitoring fee of $3,470 plus GST per site.  Collection of this fee means there is funding for a fulltime staff member to closely monitor the sites and further encourage the level of recycling at cleanfill sites.








� A similar provision applies in section 65A of the Health Act 1956.


� Lawton, M., Birchfield, D. and Wilson, D. (2008). Slowing the Flow: A Comprehensive Demand Management Framework for Reticulated Water Supply. Publication WA7060/4 for Beacon Pathway.
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